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DETAILED ACTION 
This is a FINAL Office Action on the merits in response to communications filed on 
December 22, 2008. Claim 94 has been amended. Currently, claims 26-35, 37, 40-46, and 94 
are pending and have been examined. 



Response to Arguments 

Applicant's arguments filed on December 22, 2008 have been fully considered but they 
are not persuasive. Applicant argues the following: 

(A) There is a long-felt need in the art for effective grocery store planning. (Remarks, 
pages 6-8 and 12). 

(B) The disclosure of Garry is not enabling. (Remarks, pages 8-11). 

(C) Garry in view of Landvater does not teach "the abstraction of a named display 
fixture." (Remarks, pages 12). 

(D) Garry in view of Landvater does not teach "the capability of loading named display 
fixtures that may occupy different floor locations in different stores." (Remarks, 
page 12). 

(E) Garry in view of Landvater does not teach "for the items to be displayed, 
designating whether or not a quantity of the item at the store should be allowed to 
fall below the presentation quantity between deliveries." (Remarks, pages 12-13). 

(F) Garry in view of Landvater does not teach "wherein the action includes allocating 
delivery of the item after ordering from a supplier." (Remarks, page 14). 
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(G) Garry in view of Landvater does not teach "wherein the simulating includes 

selecting the larger of the presentation quantities or the simulated sales for the item 
at the stores." (Remarks, page 16). 

Applicant's arguments will now be addressed in turn: 

(A) There is a long-felt need in the art for effective grocery store planning. 

First, to be given substantial weight in the determination of obviousness or 
nonobviousness, evidence of secondary considerations (such as a long-felt need in the art) must 
be relevant to the subject matter as claimed. See MPEP 716.01(b). Applicant has not 
established a "nexus" between the merits of the claimed invention and the evidence of secondary 
considerations. Instead, Applicant has generally alleged that there is a long-felt need in the art 
for effective grocery store shelf planning, without relating these allegations to the claimed 
invention. Therefore, Applicant's allegation that there is a long-felt need in the art is not of 
probative value. 

Furthermore, arguments of counsel cannot take the place of evidence in the record to 
show the solution of a long-felt need in the art. See MPEP 716.01(b)(II). Instead, objective 
evidence of a solution to a long-felt need must be factually supported by an appropriate affidavit 
or declaration to be of probative value. See MPEP 716.01(b)(1). Applicant has not submitted 
any such affidavit or declaration; thus, Applicant's allegations have no probative value. 

Finally, even if Applicant's allegations were of probative value, Examiner is not 
persuaded by these allegations and maintains that a prima facie case of obviousness has been 
shown, as evidenced by the art of record. 
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(B) The disclosure of Garry is not enabling. 

Regarding argument (B), Examiner respectfully disagrees. As per MPEP 2121, prior art 
is presumed to be operable/enabling when the prior art relied on expressly anticipates or makes 
obvious all of the elements of the claimed invention. Once such a reference is found, the burden 
is on Applicant to provide facts rebutting the presumption of operability. In re Sasse, 629 F.2d 
675, 207 USPQ 107 (CCPA 1980). Garry was relied on to teach claim limitations directed to 
eliciting information from users and storing that information on a computer. One of ordinary 
skill in the art could have combined Garry's disclosure of the elicited information with his or her 
own knowledge to make the claimed invention. 

(C) Garry in view of Landvater does not teach "the abstraction of a named display 
fixture." 

Regarding argument (C), Examiner respectfully disagrees. First, the claims do not recite 
an "abstraction of a named display fixture," so it is not clear what limitation Applicant is 
referring to. Examiner believes Applicant is referring to the claimed "names for instances of a 
fixture type." On pages 2 and 5, Garry discloses gondolas and shelves as names for fixture 
types. Thus, Garry discloses this limitation. 

(D) Garry in view of Landvater does not teach "the capability of loading named 
display fixtures that may occupy different floor locations in different stores." 
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Regarding argument (D), Examiner respectfully disagrees. First, the claims do not recite 
"loading named display fixtures that may occupy different floor locations in different stores," so 
it is not clear what limitation Applicant is referring to. Examiner believes Applicant is referring 
to the claimed "plurality of stores having different floor plans." On pages 5 and 6, Garry 
discloses inputting a store's product and shelving dimensions into the Spacemaster system. Thus, 
Garry discloses this limitation. 

(E) Garry in view of Landvater does not teach "for the items to be displayed, 
designating whether or not a quantity of the item at the store should be allowed 
to fall below the presentation quantity between deliveries." 

Regarding argument (E), Examiner respectfully disagrees. On page 6, Garry discloses 
that the Spacemaster does not assume fully stocked shelves. This also suggests that some 
programs do assume fully stocked shelves. Thus, it is well within the capabilities of one of 
ordinary skill in the art to designate whether or not fully stocked shelves will be assumed. 
Therefore, Garry suggests this limitation. 

(F) Garry in view of Landvater does not teach "wherein the action includes 
allocating delivery of the item after ordering from a supplier." 

Regarding argument (F), Examiner respectfully disagrees. First, Examiner maintains that 
the language of claim 94 ("lead time for an order or other action") makes the "other action" 
optional. Because Landvater discloses lead times for an order, the other actions are not required, 
and the claim limitations are met. See MPEP 2106(II)(C). 
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Furthermore, Applicant contends that "one of ordinary skill in the art understands that it 
takes more than just an order to make a item available in a store." (see Remarks, page 14). If 
this is so, then it would be obvious to include whatever actions it takes to make an item available 
in a store in the calculation of lead time, including allocating delivery of an item as claimed. 
Thus, the claim is rendered obvious by Applicant's admission. 

(G) Garry in view of Landvater does not teach "wherein the simulating includes 
selecting the larger of the presentation quantities or the simulated sales for the 
item at the stores." 

Regarding argument (G), Examiner respectfully disagrees. First, the limitation is unclear 
because it contains circular logic. How can the step of "simulating sales" include selecting 
"simulated sales?" Second, the claim contains the optional language "or the simulated sales." 
Because Landvater discloses selecting the larger of the presentation quantities (see column 14: 
lines 35-60, disclosing selecting the maximum presentation quantity), and the simulated sales are 
not required, the claim limitations are met. See MPEP 2106(II)(C). 

Applicant incorporates by reference several arguments from the Response on August 6, 
2007. (see Remarks, pages 13-15). In response to these arguments, Examiner incorporates by 
reference the response to arguments from the Office Action dated October 11, 2007. 
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Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 26-35, 37, 40-46, and 94 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Garry (Making Space Management Work) in view of Landvater (U. S. 
6,609,101). 

Claim 94 : Garry teaches a computer-implemented method of improving the efficiency of 
planning presentations and simulating demand and stocking requirements for items placed in 
standard display fixture types using in stores having different floor plans, including: 

• eliciting from a first user a schedule of display fixtures to be used in a plurality of 
stores having different floor plans and storing the schedule in a data structure 
stored in computer readable memory (See page 2, section 1, page 4, sections 1-2, 
page 6, sections 1 and 3, wherein a first user produces a schedule of shelves and 
store plans for stores in a whole store chain), wherein the resulting schedule of 
named display fixtures includes 

o fixture identifiers for a plurality of fixture types (See page 2, page 4, 
section 1-2, and page 5, section 1, page 6, which discloses gondolas and 
shelves, and the spacing associated with these fixtures); 
o capacities of the fixture types to hold items (See page 6, sections 1 and 4); 
and 
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o names for instances of a fixture type used to present the items (See page 2 
and page 5, section 1, which discloses gondolas and shelves); 

• eliciting from a second user store -by-store schedule of named display fixtures 
used in the stores, wherein the stores have varying floor plans (See page 2, section 
1, page 3, section 1, page 4, sections 1-2, wherein a second user modifies the 
generic planogram for a specific store); 

• eliciting a plan to stock the named display fixtures with items to be displayed 
without requiring the knowledge of the varying floor plans of the stores, and 
storing the resulting stocking plan in a data structure stored in .computer readable 
memory (See page 2, section 1, page 4, sections 1-2, page 5, section 1, page 6, 
page 9, section 1), wherein the stocking plan for the named display fixtures 
includes 

o presentation quantities of items required (See page 2, section 1, page 4, 
sections 1-2, page 5, section 1, page 6, page 9, section 1). 
However, while Garry discloses stocking considerations and shelf capacity, Garry 
does not expressly disclose eliciting from a third user a plan, wherein the stocking plan includes 
dates during which the items will be displayed at particular stores, modeling lead time with time 
elements which collectively represent the overall lead time for an order or other action to lead to 
stocking of the named display fixtures at particular stores, simulating sales of the items from the 
named display fixtures at the stores and calculating orders that would need to be placed for the 
items to accommodate the simulated sales, the order calculation using at least the selected overall 
lead time, the presentation dates, and the quantities; and outputting the calculated orders. 
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Landvater discloses: 

• eliciting from a third user a plan, wherein the stocking plan includes dates during 
which the items will be displayed at particular stores (See column 14, lines 25-45, 
wherein display configurations are stored in the database. See figures 14 and 15, 
column 1, lines 40-50; column 2, lines 20-27, column 14, lines 25-65, column 15, 
lines 1-6 and 17-25, wherein the good has a time of display and quantities to be 
displayed); 

• modeling lead time with time elements which collectively represent the overall 
lead time for an order or other action to lead to stocking of the display fixtures at 
particular stores (See column 8, lines 19-35, column 9, lines 50-62, column 10, 
lines 1-2 and 30-55, column 12, lines 10-30 and 40-55, wherein lead time for 
replenishments, based on the expected sales, is modeled by the system. See also 
column 14, line 59- column 15, line 25); 

• simulating sales of the items from the named display fixtures at the stores and 
calculating orders that would need to be placed for the items to accommodate the 
simulated sales, the order calculation using at least the selected overall lead time, 
the presentation dates, and the quantities (See column 8, lines 19-35, column 9, 
lines 50-62, column 10, lines 1-2 and 30-55, column 12, lines 10-30 and 40-55, 
wherein sales are forecasted and modeled for a selling period to determine 
inventory and safety stock considerations, as well as replenishments, based on the 
expected sales. See also column 14, line 59-column 15, line 25); and 

• outputting the calculated orders (See column 8, lines 25-40). 
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Garry discloses a computer program used to plan displays across a chain of stores and 
refining this plan for specific individual stores. Garry further discloses stocking considerations 
and shelf capacity associated with the display plans. Landvater discloses storing information 
concerning presentations and displays in the system and using this information to plan inventory. 
It would have been obvious to one of ordinary skill in the art at the time of the invention to 
include the stocking and inventory planning aspects of Landvater in the display planning system 
of Garry in order to more accurately calculate the stock replenishments needed to maintain 
attractive displays by ensuring the capacity of the fixtures is accounted for. (See column 14, 
lines 25-35 and 55-65 of Landvater). 

Claim 26 : Garry discloses designating whether or not a quantity of an item 
at the selling location should be allowed to fall below the presentation quantity between 
deliveries (See page 6, which discusses how fully stocked shelves are not assumed based on a 
slush factor). 

Claims 27-29 : Garry does not expressly disclose time elements include delivery of the 
item from a stocking location, preparing the delivered item for sale, or collect data, review action 
recommendations, process data, pick goods at a stocking location, and ship the item to the selling 
location. 

Landvater discloses wherein the time elements include delivery of the item from a 
stocking location (See figure 1, column 6, lines 45-67, column 8, lines 25-45, column 9, lines 1- 
25 and 55-67, column 13, lines 30-45 and 59-67, column 14, lines 25-65, which discloses a 
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stocking location) and preparing the delivered item for sale (See column 3, lines 10-30, column 
8, lines 25-45, column 9, lines 1-25 and 55-67, column 14, lines 25- 65, which discloses setting 
up the display of the delivered good). Landvater further discloses wherein the time elements 
include time required to collect data, review action recommendations, process data, pick goods at 
a stocking location, and ship the item to the selling location (See column 3, lines 10-30, column 
7, lines 1-25, column 8, lines 25- 45, column 9, lines 1-25 and 55-67, column 14, lines 25-65, 
column 16, lines 35-65) 

Both Garry and Landvater are concerned with stocking shelves to maintain displays. It 
would have been obvious to one of ordinary skill in the art at the time of the invention to include 
the time elements discussed by Landvater in the display planning system of Garry in order to 
more accurately calculate the stock replenishments needed to maintain attractive displays by 
ensuring the capacity of the fixtures is accounted for. See column 14, lines 25-35 and 55-65 of 
Landvater, and page 5, section 1, and page 6, section 4, of Garry. 

Claims 30-34 : Garry discloses timing of stock considerations for displays (page 5, 
section 1, and page 6, section 4), but does not expressly disclose time elements the include 
periodic dates for actions necessary to make the item available at the plurality of selling 
locations, time of distributing the good from one or more first level stocking locations to a 
plurality of second level stocking locations, time for distributing the item from one or more first 
level stocking locations to a plurality of second level stocking locations, distributing the item 
from a supplier through one or more stocking locations to a plurality of selling locations, or time 
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for distributing the item from a supplier through one or more stocking locations to a plurality of 
selling locations. 

Landvater discloses wherein the time element further include periodic dates for 
actions necessary to make the item available at the plurality of selling locations (See figures 8 
and 9, column 4, lines 20-40 and 54-66, column 10, column 11, lines 15-35, wherein time 
periods for forecasting are set in the system), time of distributing the good from one or more first 
level stocking locations to a plurality of second level stocking locations (See figure 1, column 3, 
linesl0-30, column 6, lines 45-67, column 7, lines 1- 25, column 8, lines 25-45, column 9, lines 
1-25 and 55-67, wherein the good is distributed among level 2 and 3 stocking locations using a 
time element), time for distributing the item from one or more first level stocking locations to a 
plurality of second level stocking locations (See figure 1, column 3, lines 10-30, column 6, lines 
45- 67, column 7, lines 1-25, column 8, lines 25-45, column 9, lines 1-25 and 55-67, wherein 
the good is distributed among level 2 and 3 stocking locations using a time element). 

Landvater further teaches wherein the time elements include time for distributing the item 
from a supplier through one or more stocking locations to a plurality of selling locations (See 
figure 1, column 3, linesl0-30, column 6, lines 45-67, column 7, lines 1- 25, column 8, lines 25- 
45, column 9, lines 1-25 and 55-67, wherein the good is distributed from a supplier to the selling 
location using a time element) and wherein the time elements include time for distributing the 
item from a supplier through one or more stocking locations to a plurality of selling locations 
(See figure 1, column 3, linesl0-30, column 6, lines45-67, column 7, lines 1-25, column 8, lines 
25-45, column 9, lines 1-25 and 55-67, column 14, lines 25-65, wherein the good is distributed 
from a supplier to the selling location using a time element). 
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Both Garry and Landvater are concerned with stocking shelves to maintain displays. It 
would have been obvious to one of ordinary skill in the art at the time of the invention to include 
the time elements discussed by Landvater in the display planning system of Garry in order to 
more accurately calculate the stock replenishments needed to maintain attractive displays by 
ensuring the capacity of the fixtures is accounted for. See column 14, lines 25-35 and 55-65 of 
Landvater, and page 5, section 1, and page 6, section 4, of Garry. 

Claims 35 and 37 : Claim 94 recites "lead time for an order or other action". Thus, "other 
actions" are made optional by the claim language. Landvater discloses lead times for an order, 
and thus other actions are not required. See MPEP 2106 II (C). 

Claim 40 : Garry does not expressly disclose and Landvater teaches wherein simulating 
includes adding the presentation quantities and the projected demand requirements for the item at 
the selling locations (See column 8, lines 25-45, column 9, lines 1-25 and 55-67, column 10, 
lines 1-20, column 14, lines 25-65, column 15, lines 1-6 and 17-25, which discuss presentation 
quantities and demand requirements). 

Garry discloses a computer program used to plan displays across a chain of stores and 
refining this plan for specific individual stores. Garry further discloses stocking considerations 
and shelf capacity associated with the display plans. Landvater discloses storing information 
concerning presentations and displays in the system and using this information to plan inventory. 
It would have been obvious to one of ordinary skill in the art at the time of the invention to 
include the stocking and inventory planning aspects of Landvater in the display planning system 
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of Garry in order to more accurately calculate the stock replenishments needed to maintain 
attractive displays by ensuring the capacity of the fixtures is accounted for. (See column 14, lines 
25-35 and 55-65 of Landvater). 

Claims 41 and 44 : Garry teaches selecting the presentation quantity to be 
the average presentation quantity for the location during the predetermined selling period and the 
largest presentation quantity associated with the item at the selling location for any day of the 
predetermined selling period (See page 6, sections 1, 2, and 4, wherein the largest presentation 
quantity is associated with the display. See also page 4, section 1, page 7, section 1, wherein an 
average is considered). 

However, neither Garry nor Landvater expressly discloses selecting among a plurality of 
available approaches to calculating the presentation quantity. 

Garry discloses selecting a presentation quantity for the displays, this average 
quantity/capacity being set in the system. Landvater also discloses selecting a presentation 
quantity by the system and further discloses calculating demand needs based on the presentation 
plan. It is old and well known in the art to provide user's with menus of choices from which the 
user can select a choice to be implemented by the software. Therefore, it would have been 
obvious to one of ordinary skill in the art at the time of the invention to include a menu for 
choosing an approach to select the type of presentation quantity value to use in order to more 
accurately calculate the stock replenishments needed to maintain attractive displays by ensuring 
the capacity of the fixtures is accounted for. (See column 14, lines 25-35 and 55-65 of 
Landvater). 
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Claims 42-43 : Garry does not expressly disclose and Landvater teaches wherein the 
approach selected uses: 

• a presentation quantity for the selling location on the first day of the 
predetermined selling period (See column 8, lines 25-45, column 9, lines 1-25 and 
55-67, column 10, lines 1-20, column 14, lines 25-65, column 15, lines 1-6 and 
17-25, which discuss presentation quantities). 

• a presentation quantity on the day of the predetermined selling period when the 
good is received at the selling location (See column 8, lines 25-45, column 9, 
lines 1-25 and 55-67, column 10, lines 1-20, column 14, lines 25-65, column 15, 
lines 1-6 and 17-25, which discuss presentation quantities). 

However, neither Landvater nor Garry expressly discloses selecting among a plurality of 
available approaches to calculating the presentation quantity. 

Garry discloses selecting a presentation quantity for the displays, this average 
quantity/capacity being set in the system. Landvater also discloses selecting a presentation 
quantity by the system and further discloses calculating demand needs based on the presentation 
plan. Therefore, it would have been obvious to one of ordinary skill in the art at the time of the 
invention to include the stocking and inventory planning aspects of Landvater.in the display 
planning system of Garry in order to more accurately calculate the stock replenishments needed 
to maintain attractive displays by ensuring the capacity of the fixtures is accounted for. (See 
column 14, lines 25-35 and 55-65 of Landvater). 
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Further, it is old and well known in the art to provide user's with menus of choices from 
which the user can select a choice to be implemented by the software. Therefore, it would have 
been obvious to one of ordinary skill in the art at the time of the invention to include a menu for 
choosing an approach to select the type of presentation quantity value to use in order to more 
accurately calculate the stock replenishments needed to maintain attractive displays by ensuring 
the capacity of the fixtures is accounted for. See column 14, lines 25-35 and 55-65 of Landvater. 

Claim 45 : Garry does not expressly discloses the simulating aspect of the claim, as set 
forth above with respect to claim 94. Landvater teaches simulating, wherein the simulating 
includes selecting the larger of the presentation quantities or the projected demand requirements 
for the item at the selling locations (See column 8, lines 25-45, column 9, lines 1-25 and 55-67, 
column 10, lines 20-50, column 14, lines 25-65, column 15, lines 1-6 and 17-25, which discuss 
presentation quantities at the maximum and minimum acceptable levels). 

Garry discloses a computer program used to plan displays across a chain of stores and 
refining this plan for specific individual stores. Garry further discloses stocking considerations 
and shelf capacity associated with the display plans. Landvater discloses storing information 
concerning presentations and displays in the system and using this information to plan inventory. 
It would have been obvious to one of ordinary skill in the art at the time of the invention to 
include the stocking and inventory planning aspects of Landvater in the display planning system 
of Garry in order to more accurately calculate the stock replenishments needed to maintain 
attractive displays by ensuring the capacity of the fixtures is accounted for. (See column 14, lines 
25-35 and 55-65 of Landvater). 
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Claim 46 : Garry teaches wherein the presentation quantity used is the presentation 
quantity for the selling location on the last day of the predetermined selling period (See page 4, 
section 1, page 6, sections 1, 2, and 4, page 7, section 1). 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Neil R. Kardos whose telephone number is (571) 270-3443. The 
examiner can normally be reached on Monday through Friday from 9 am to 5 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Beth Boswell can be reached on (571) 272-6737. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Neil R. Kardos 
Examiner 
Art Unit 3623 

NRK 

3/24/09 

/Beth V. Boswell/ 

Supervisory Patent Examiner, Art Unit 3623 



